
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



200 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Edinburgh allowed her to proceed instead of taking her before a prize court, espe- 
cially as this permission seems to have been given in the belief that the ship was 
entitled to consideration in consequence of her ignorance that war had broken out. 
Moreover, no stipulation was made that she should go to a neutral port, and she 
may have been encouraged in the belief that she could enter Suez in security. On 
the whole, I think that we should only order detention. 

Their Lordships have already shown that this view of the effect of 
what was done by the Lieutenant Commander of the Duke of Edinburgh 
was erroneous, and that no such result could properly be held to follow 
his visit and search and his record thereof in the ship's log. 

Indeed, if the officer had been truthfully informed of the facts, he 
would have been justified himself in capturing the ship on the high 
seas; and if that had been done, the facts would supply sufficient 
evidence to enable the court to order her confiscation. 

It is not necessary to comment further upon the judgments. Their 
Lordships have only dealt as fully as they have with the case because 
they differ in opinion from the learned judges of the court below. Upon 
the simple ground that the ship, after knowledge of hostilities, entered 
into an enemy port, where in the circumstances she was not entitled 
to protection or immunity under any international convention, their 
Lordships are of opinion that she was properly seized as prize and is 
subject to confiscation. 

Their Lordships will accordingly humbly advise His Majesty that 
the appeal should be allowed, that the order appealed against should 
be reversed, and that an order be made condemning the vessel as lawful 
prize to the Crown. The respondents must pay the costs of the appeal. 

the "daksa" j 

Judicial Committee of the Privy Council 

March 22, 1917 

A transfer of goods at sea induced by the transferor's apprehension of hostilities 
between the state to which he owes allegiance and another state is deemed to be in 
fraud of the belligerent rights of that other state only; it is not invalid as against a 
capture by a belligerent state allied thereto unless it is proved, or to be presumed, 
that it was made in apprehension of war with that allied state. 

A presumption arises from the existence at the time of the transfer of a general 
apprehension of war with the state of the captors, but can be discharged by showing 
that the transfer was made pursuant to a preexisting contract. 

1 Appeal Cases, 1917, p. 386. 
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The Southfield (see this Journal, January, 1916, p. 175) approved. 

Appeal from a decree of the prize court (Gibraltar), made June 16, 
1916. 

The respondents, Louis Dreyfus & Co., were a French firm of grain 
merchants carrying on business in Paris and London and, until the 
outbreak of the war, having a branch at Hamburg managed by one 
Meyer, a German subject. In proceedings in the prize court at Gibral- 
tar they claimed as their property a parcel of 1240 chet verts (about 
200 tons) of barley forming part of the cargo of the Austrian steamship 
Daksa, which was seized and taken as prize at sea by a British cruiser 
and taken into Gibraltar. The barley was consigned by Russian 
shippers to be delivered to their order at Hamburg, the bills of lading 
being indorsed in blank. The respondents filed affidavits alleging 
that, by a contract made by Meyer on their behalf on July 13, 1914, 
they bought from Ehlers & Lowenthal, a German firm at Hamburg, 
1240 chetverts of barley for shipment by the Daksa; that on July 31, 
while the barley was in transit, the sellers presented to them the bills 
of lading and insurance policy under that contract, together with a 
preliminary invoice for the price, so far as it could be ascertained before 
weighing; that on the following day payment of the amount of the 
invoice was made to the sellers, and the documents were handed to 
Meyer on the respondents' behalf; that the payment was duly notified 
to the respondents' head office. The contract of July 13, 1914, was 
not produced, it being stated not to have been brought away from 
Hamburg upon the outbreak of war. The provisional invoice referred 
to the contract as being upon c.i.f. terms. 

War was declared between Russia and Germany on August 1, 
between France and Germany on August 3, and between Great Britain 
and Germany on August 4, 1914. 

The Chief Justice of Gibraltar found upon the facts that the transfer 
was made by Ehlers & Lowenthal and by Meyer in the expectation 
of immediate war with France and Russia, but that the expectation of 
war between Great Britain and Germany was not present to the minds 
of the parties so as to induce them to be guided by it in their business 
arrangements. Upon the authority of the Southfield he accordingly 
ordered that the proceeds of the barley, which had been sold by order 
of the court, should be released to the respondents. 

Lord Parker of Waddinqton. Their Lordships are of opinion 
that, in view of the course taken both here and below, the parties to 
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this appeal must be deemed to have made all such admissions of fact as 
were necessary to reduce the issue to one single question, namely, 
Was the transfer of August 1, 1914, to the respondents by the German 
sellers made under such circumstances as to entitle the captors to treat 
the barley transferred as retaining, notwithstanding the transfer, the 
character of enemy property at the date of its seizure as prize? 

The principles of prize law upon which the answer to this question 
depends may, so far as material, be summarized as follows: (1) Where 
a transfer of goods at sea is induced by apprehension on the part of 
the transferor of the outbreak of hostilities between the state to which 
he owes allegiance and another state, such transfer is deemed to be in 
fraud of the belligerent rights of the latter state, and should such hos- 
tilities subsequently arise, and the goods be seized as prize, the trans- 
feree cannot (at any rate if he were aware of the apprehension which 
induced the transfer) set up his own title in order to show that the 
goods had at the date of seizure lost their enemy character. (2) If at 
the date of the transfer the circumstances were such as to give rise to 
a general apprehension of war, the onus is on the transferee to prove 
the complete innocence of the transaction. It will not be enough to 
prove his own innocence. He must prove also that the contract was 
not induced by apprehension of war on the part of the transferor. 
(3) The transferee may discharge this onus by showing that the transfer 
was pursuant to a contract made at a time when no such hostilities 
were apprehended. 

In the present case the respondents set up that the transfer of 
August 1, 1914, was made pursuant to a contract dated July 13, 1914. 
This may very probably have been the case, but it can hardly be said 
to have been proved; for the contract of July 13, 1914, was not produced, 
nor is there any satisfactory evidence as to its terms. Their Lord- 
ships prefer to base their advice to His Majesty upon another ground. 

The learned judge in the court below held that there was at the 
date of the transfer no such general apprehension of hostilities between 
this country and Germany as to throw upon the transferee the onus 
of proving thai the transfer was not in fraud of our belligerent rights. 
This was in accordance with the view expressed by the President in 
the case of the Southfield, and their Lordships are not prepared to 
differ from the learned judge upon what is in reality a finding of fact. 
The only question, therefore, is whether the British captors are, because 
war between France and Germany was at the date of transfer un- 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 203 

doubtedly generally apprehended and subsequently broke out, in a 
better position than they could otherwise have been. In their Lord- 
ships' opinion they are not. A transfer induced by apprehension of 
hostilities is not void. It merely cannot be set up against those in 
fraud of whose rights it is deemed to have been made. Here there 
was no transfer which can be deemed to be in fraud of the rights of 
British captors, because there is nothing to show and nothing to raise 
any presumption that the transferor was induced to make the transfer 
by apprehension of war between Germany and the United Kingdom. 
Their Lordships agree in this respect with the judgment of the court 
below and with the decision of the President in the case of the Southfield 
already referred to. 

Under the circumstances their Lordships will humbly advise His 
Majesty that this appeal should be dismissed with costs. 

THE 

Judicial Committee of the Privy Council 

April 7, 1916 

Arts. 1 and 2 of Convention VI of the Second Hague Peace Conference, 1907, 
relative to the status of a belligerent merchant ship in an enemy port at the out- 
break of hostilities, are applicable only to vessels within a "port" in the ordinary 
mercantile sense of the word, and have no application to vessels merely within the 
limits of a fiscal port. 

Appeal from a judgment of the Prize Court (England). 

The appeal was brought by the Hamburg-Amerika Line, the owners 
of the steamship Belgia, 8132 tons gross, which was condemned as 
lawful prize by the President of the Probate, Divorce, and Admiralty 
Division (Sir Samuel Evans) on June 14, 1915, in the circumstances 
which are fully stated in the judgment of their Lordships. 

Lord Parmoor. The question raised in this appeal is whether 
the steamship Belgia is entitled to the benefits of Arts. 1 and 2 of the 
Convention VI of the Second Hague Peace Conference, 1907. The 
appellants are a German company, known as the Hamburg-Amerika 
Line. The master of the Belgia, which was bound from Boston to 
Hamburg, received information at about 9 p.m., on August 3, 1914, 
when off the Scilly Isles, that war had broken out between Germany 
and France. The master decided to deviate from the voyage to Ham- 

1 2 Appeal Cases, 1916, p. 183. 



